
COMMONWEALTH OF MASSACHUSETTS 

 

MIDDLESEX, ss.  Superior Court Department  

Civil Action No. ________ 

        

) 

ANNA O’DRISCOLL,  JULIE DIBIASE, and  ) 

ANITA GRYAN,                  ) 

                                                                                    ) 

    Plaintiffs  )  

 v.      )  

)        

ROGER DUPONT, PATRICK HANLON,               ) 

CHRISTIAN KLEIN, KEVIN MILLS, and               ) 

SHAWN O’ROURKE, as they are members of the  ) 

ARLINGTON ZONING BOARD OF APPEALS, ) 

and ARLINGTON LAND REALTY, LLC,              ) 

       ) 

    Defendants  ) 

_______      ) 

 

COMPLAINT 

 

1. This is an appeal pursuant to G.L. c. 40B, § 21 and c. 40A, §17 from a decision of 

the Arlington Zoning Board of Appeals (the “Board”) filed in the Town Clerk’s Office on 

December 1, 2021, granting a comprehensive permit to Arlington Land Realty, LLC (the 

“Developer”) for a residential development consisting of 124 apartment units and 12 

homeownership units on a tract of land off of Dorothy Road and Littlejohn Street in Arlington, 

Massachusetts (the “Project” and “Site”).  A true copy of the Board’s permit is attached hereto as 

Exhibit A (the “Decision”).  

The Parties 

2. Plaintiff Anna O’Driscoll owns and resides at 23 Littlejohn Street, Arlington 

Massachusetts, and is aggrieved by the Board’s Decision. 

3. Plaintiff Julie DiBiase resides at 29 Littlejohn Street, Arlington Massachusetts, 

and is aggrieved by the Board’s Decision.  



 2 

4. Plaintiff Anita Gryan owns and resides at 47 Burch Street, Arlington 

Massachusetts, and is aggrieved by the Board’s Decision. 

5. Defendant Roger Dupont is a member of the Board who voted to grant the 

comprehensive permit and signed the Decision. 

6. Defendant Patrick Hanlon is a member of the Board who voted to grant the 

comprehensive permit and signed the Decision. 

7. Defendant Christian Klein is a member of the Board who voted to grant the 

comprehensive permit and signed the Decision. 

8. Defendant Kevin Mills is a member of the Board who voted to grant the 

comprehensive permit and signed the Decision. 

9. Defendant Shawn O’Rourke is a member of the Board who voted to grant the 

comprehensive permit and signed the Decision. 

10. Defendant Arlington Land Realty, LLC is a Massachusetts Corporation with a 

principal place of business at 222 Berkeley Street, Boston, Massachusetts, and was the applicant 

to which the comprehensive permit was issued under the Board’s Decision. 

The Site 

11. The Decision concerns a 17.7-acre tract of land, comprised of the following 

Arlington Assessor’s parcels: 17-6-6A, 16-8-8, 16-8-2, 16-8-3, 16-8-4, 16-8-5, 16-8-6, 16-8-7A, 

13-12-5A, 14-2-8, and 14-2-5. See, Decision, p. 1. 

12. The Site abuts State Route 2, but physical access to the Site from Route 2 is 

restricted by the presence of wetlands.  
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13. The Site is located in the “Planning Unit Development” zoning district under the 

Arlington Zoning Bylaw.  The Site abuts land located in the Two-Family zoning district, and the 

Single-Family zoning district. 

14. Approximately 13.7 acres of the Site are within the regulatory floodplain under 

the Federal Emergency Management Agency’s regulations.  

15. The Site is located in a neighborhood that has been historically subject to “severe 

and repeated flooding.” Decision, p. 7, ¶ 21. 

16. The Site contains abundant vegetated wetland areas and a significant portion of 

the Site is within the 100-year floodplain. 

17. Flooding regularly occurs beyond the boundaries of the 100-year floodplain on 

the Site and in the immediately neighborhood. Decision, p. 9, ¶ 25. 

18. Nearby Alewife Brook, which is tributary to the Mystic River northeast of the 

Site, is known to “run backwards” during extreme storm events, contributing to flooding in the 

neighborhood. Decision, p. 9, ¶ 25. 

19. Since at least 1992, the Site, known locally as the “Mugar parcel,” has been 

identified as a priority for open space protection, and in 2000, the Metropolitan District 

Commission stated that the “Mugar parcel is amongst the most significant, privately owned open 

space parcels remaining in the metropolitan region.” Decision, p. 30, ¶ 94.  

20. The Town of Arlington has consistently identified the Site as a priority to acquire 

for open space preservation. Decision, p. 30, ¶¶ 95-96. 

21. The Board found, supported by the Developer’s own studies, that the Site 

provides significant wildlife habitat. Decision, p. 31, ¶ 98. 
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22. Vehicular access to the Site is via Lake Street, the only arterial roadway serving 

the neighborhood that includes the Site.   

23. As the Board acknowledged in its Decision, “Lake Street… is the only way out of 

the neighborhood.” Decision, p. 20, ¶ 66. 

24. Lake Street is “severely congested” under existing conditions during peak 

commuting hours. Decision, p. 7, ¶ 21. 

25. To access Lake Street, traffic generated by the Project must traverse a local road 

network (Dorothy Road, Littlejohn Street, etc.), consisting of narrow streets.  

26. The Board found in its Decision that intersections along Lake Street experience 

“serious existing operational deficiencies.” Decision, p. 18, ¶ 59. 

27. All of the intersections in the neighborhood with Lake Street operate at a level of 

service “E” or “F” under existing conditions, creating an environment of “frustrating queues as 

cars from the side streets try to make their way onto Lake Street during peak hours.” Decision, p. 

19, ¶ 60.  

The Public Hearing 

28. The Developer’s application for comprehensive permit was originally filed on 

August 31, 2016. 

29. The Board timely invoked the provisions of 760 CMR 56.03(8), claiming that 

there are existing affordable housing units that are on sites that comprise more than 1.5% of the 

total land area in Arlington (excluding certain categories of land such as land under water, and 

publicly-owned land) (the “Safe Harbor”).  
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30. Under Chapter 40B, G.L. c. 40B, § 20, if a municipality qualifies for the Safe 

Harbor, any decision it renders on the comprehensive permit application is deemed “consistent 

with local needs” as a matter of law, and cannot be challenged. 

31. The Developer filed an appeal from the Board’s Safe Harbor decision to the state 

Department of Housing and Community Development (“DHCD”), which ruled on November 17, 

2016 that the Board could not invoke the Safe Harbor defense under the statute for this 

application. 

32. The Board subsequently appealed DHCD’s ruling to the Housing Appeals 

Committee, an agency within DHCD.   

33. On October 15, 2019, the HAC issued a decision affirming DHCD’s ruling on the 

Board’s Safe Harbor assertion. 

34. The Board subsequently resumed the public hearing on December 10, 2019, but it 

was continued at the request of the Developer to April 14, 2020.   

35. The public hearing was closed on October 21, 2021, and the Board subsequently 

issued a written decision that was filed with the Town Clerk on December 1, 2021. 

The Project 

36. The Board found in its Decision that “the location of the Approved Project 

presents major problems that make reconciling and balancing local needs, including the local 

need for affordable housing, difficult.” Decision, p. 7, ¶ 21. 

37. The Board further found in its Decision that “the location of the Approved Project 

in an environmentally-sensitive area raises serious concerns regarding resiliency and protecting 

both residents of the Approved Project and neighbors from the effects of more intense storms 

and other weather events in the future.” Decision, p. 7, ¶ 21. 



 6 

38. The Project will disturb approximately 25,310 square feet of a protected wetland 

resource area under the Arlington Wetlands Bylaw known as “Adjacent Upland Resource Area” 

(“AURA”). The Board waived the Arlington Wetlands Bylaw to allow clearing of this protected 

area.  

39. The Developer is proposing to clear the AURA in order to provide “compensatory 

flood storage” that is required because the Project proposes to fill portions of other protected 

resource areas: the 100-year floodplain, and “bordering land subject to flooding.” 

40. The Project is designed to conform to federal and state requirements for 

development in the 100-year floodplain established by the Federal Emergency Management 

Agency (“FEMA”).  The 100-year “base flood elevation” set by FEMA is 6.8 feet. 

41. FEMA’s flood elevations for the Site are based on data collected over ten years 

ago, and do not consider storm surges and sea level rise caused by climate change. 

42. The Amelia Earhart Dam (the “Dam”) in Somerville affects flood elevations 

within the Mystic River and Little River watersheds, which include the Site.   

43. According to scientific studies, the Dam is likely to be flanked by 2045, and 

overtopped by 2055.  Further, the Site is likely to experience a greater than 20% annual 

probability of flooding by 2070. 

44. The Project’s stormwater management system proposes to collect and recharge 

most of the runoff into a large, centralized, sub-surface infiltration system. 

45. The subsurface infiltration system is located entirely under the paved driveway 

and parking areas, restricting access for regular maintenance (e.g., removing accumulated solids) 

and repairs. 



 7 

46. The Developer’s test pit data estimates that existing groundwater on the Site is at 

elevation 3 feet (above sea level).  

47. Portions of the foundations for the buildings proposed in the Project will be 

submerged in groundwater based on the known existing groundwater elevations.  Additionally, 

groundwater elevations will likely rise due to “mounding” effects from the infiltration of 

stormwater through the Project’s stormwater management system. 

48. The Developer’s groundwater elevation data was collected in the month of 

November, a time of year when groundwater levels are normally lower than average.   

49. The Arlington Conservation Commission and the Board’s peer review consultant 

recommended that the Board require the Developer to produce more reliable and current 

groundwater elevation data before approving the Project. 

50. The Board did not require the submission of additional groundwater data, but 

instead approved the Project subject to an amorphous condition requiring the collection of 

additional data after the permit was issued. 

51. The Board’s groundwater collection condition, Condition I.17, requires the 

Developer to propose “test pits and wells” in quantities and locations that would be reviewed by 

the Board for “administrative approval,” meaning that the Board does not have the ability to 

reject the proposed locations of the test pits and wells.  

52. The Board’s Condition I.17 does not mandate that monitoring wells be installed 

by the Developer on the Site, even though the constant collection of data through transducers 

installed in monitoring wells would provide significantly more reliable and statistically-useful 

data than one-time test pit observations.  
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53. Condition I.17 does not require the Developer to perform any mounding analyses 

after the additional groundwater elevation data is collected, which would assess whether the Site 

can adequately absorb the liquid that will be recharged into the ground through the Project’s 

drainage structures. 

54. Despite the well-documented history of “severe and repeated flooding” in the 

neighborhood and on the Site, due in part from groundwater inundation, the Board inexplicably 

did not require the Developer to perform a hydrogeologic evaluation using hydrology modeling 

software such as MODFLOW, a program developed by the United States Geological Survey, to 

assess the cumulative impacts of filling the floodplain, creating “compensatory flood storage” 

areas, removing scores of trees, installing building foundations into the water table, and 

recharging significant quantities of stormwater on the overall hydrology of the Site and the 

neighborhood. 

55. The Developer’s Stormwater Report indicates that the Project will increase the 

amount of infiltration/recharge on the Site from existing conditions by a factor of almost five, 

from 2047 cubic feet to 9737 cubic feet.  This will result in increased groundwater elevations on 

the Site and on neighboring properties.   

56. The new compensatory flood storage areas on the Site will result in additional 

infiltration, recharge, and elevated groundwater levels, which was not accounted for in the 

groundwater mounding analysis the Developer performed. 

57. There is no evidence that the Developer performed any on-site soil permeability 

testing; soil permeability is a critical variable in any stormwater hydrology model that relies on 

on-site infiltration of runoff.   
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58. Glaciomarine clay deposits, which have very low permeability, were reported in 

the location of the test pits that were excavated.   

59. Soil logs contained in the Developer’s stormwater management report indicate the 

presence of fill throughout the Site.  Artificial fill can be highly variable in its hydrologic 

characteristics, including infiltration/recharge rates.   

60. The Board’s conditions requiring post-permit review and approval of a 

groundwater elevation data collection plan, and a revised stormwater management plan that 

would reflect any new information gleaned from the collection plan, exceeded the Board’s 

authority under Chapter 40B and under common law zoning principles. 

61. The Board apparently relied heavily on a memorandum prepared by its consulting 

engineer, BETA Group, dated October 8, 2021, in approving the Project.  Specifically, BETA 

opined that “while the project cannot be expected to improve existing conditions off-site, it 

agrees that stormwater management associated with the project will not exacerbate them.” 

Decision, p. 11 (¶ 27(d)).   

62. BETA’s confidence in the Project’s stormwater management design is 

unwarranted where the Developer’s hydrology model is based on incomplete information, 

including a failure to provide reliable groundwater elevations and on-site permeability data. 

63. The Project will necessarily involve a protracted construction period, during 

which large trucks will be traversing the narrow neighborhood streets. 

64. The Board’s traffic engineering consultant reported that the neighborhood 

generates 2,276 daily trips, and that the Project is expect to generate 412 trips, an 18% increase. 

Decision, p. 25, ¶ 71. 
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The Decision 

65. In its Decision, the Board acknowledged the Project’s “incompatibility with 

abutting residential uses,” the Project’s potential “flooding impacts,” and the potential “traffic 

impacts,” but it then stated that it “addressed these concerns with the imposition of appropriate 

conditions.” Decision, p. 33, ¶ 102. 

66. The Conservation Commission advised the Board that the Developer’s proposed 

tree planting was insufficient in light of the site disturbance proposed for construction of the 

Project.  

67. The Board did not require the Developer to submit a tree mitigation plan during 

the public hearing, and did not impose any condition requiring the installation of a specific 

quantity or species of trees to replace the trees that will be destroyed.   

68. Instead, the Board imposed a condition requiring the submission of a landscaping 

plan “for administrative approval,” which does not give the Board any discretion to reject it, and 

which is an illegal and unenforceable condition. Decision, Condition C.1(e). 

69. Despite making extensive findings on the predicted construction impacts on the 

neighborhood surrounding the Site, including that the 12-18 month construction period would 

“certainly be a disruptive time for local residents,” the Board did not require the Developer to 

submit a construction management plan during the public hearing, but instead imposed a 

condition requiring submission of such a plan post-permit, “for administrative approval,” which 

does not give the Board any discretion to reject it, and which is an illegal and unenforceable 

condition. Decision, Conditions C.1(h) and D.2. 

70. Acknowledging that the Project’s residential buildings will be submerged in 

groundwater, the Board imposed a condition requiring the foundations to be “sealed and 
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waterproofed to protect against the infiltration of groundwater,” but failed to address or 

otherwise protect the basements and foundations of the existing homes on abutting properties, 

and failed to require the Developer to undertake any kind of hydrogeological evaluation or 

modeling to determine what changes to groundwater elevations and flow directions could be 

expected in the neighborhood as a result of the construction of the Project. Decision, Condition 

D.30. 

71. The Board’s response to the Project’s undisputed impacts on neighborhood traffic 

was to require a “post development monitoring study” to identify “traffic calming measures.”  

Decision, Condition E.4. 

72. The Board’s “traffic calming” condition abstrusely requires the Developer to 

“participate” in a study that “shall be submitted” to Arlington’s Transportation Advisory 

Committee “for review and approval.”  Condition E.4 does not impose any affirmative obligation 

on the Developer to actually undertake such a study, much less pay for the implementation of 

any mitigation that the study concludes would be necessary to offset Project-related impacts. 

73. The Board’s assumption that “traffic calming” will be necessary after the 

completion of the Project is oxymoronic, where existing and future traffic problems concern the 

queuing at the Lake Street intersections, not vehicles travelling too fast through those 

intersections.  

Count I – Zoning Appeal 

(G.L. c. 40A, §17) 

 

74. Paragraphs 1- 73 are re-alleged. 

75. Under Chapter 40B, a zoning board’s comprehensive permit decision is evaluated 

under a “consistent with local needs” standard.  Section 20 of the statute frames the “consistent 

with local needs” standard as weighing the need for housing against “the need to protect the 
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health or safety of the occupants of the proposed housing or of the residents of the city or town, 

to promote better site and building design in relation to the surroundings, or to preserve open 

spaces.”  

76. The Decision does not “protect the health or safety of the occupants of the 

proposed housing or of the residents of the city or town” where:  

a. the Project is located in an area already prone to severe flooding; 

b. the Developer’s stormwater management plan is materially deficient; 

c. analysis of predicted hydrogeological impacts is woefully lacking; and  

d. the Project will increase traffic on severely congested neighborhood streets. 

77. The Decision is arbitrary, capricious, and an abuse of the Board’s discretion. 

78. The Board acted arbitrarily, capriciously and abused its discretion by granting a 

permit that fails to protect natural resources identified under Town bylaws and regulations, 

permits construction of new structures in the floodplain without fully evaluating hydrogeological 

impacts, and thwarts the Town’s open space planning efforts. 

79. The Board’s Decision waives local bylaws and regulations without adequate 

economic justification, and allows an extreme density without any proof of its necessity to make 

the Project “economic” under the well-established standards governing Chapter 40B projects. 

80. The Board’s Decision to approve the Project without adequately addressing the 

health, safety, planning, and environmental issues outlined above was unreasonable, arbitrary, 

capricious, and an abuse of discretion and should therefore be annulled. 

Prayers For Relief 

WHEREFORE, the Plaintiffs request that this Court: 

 

1. Annul the Decision; 
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2. Award the plaintiffs their costs (including fees of expert witnesses) and attorneys’ 

fees in this action; and 

 

3.  Grant the plaintiffs such other relief as it deems just and proper. 

 

      PLAINTIFFS, 

 

      By their attorneys, 

 

      /s/ Daniel C. Hill 

_____________________________ 

Daniel C. Hill (BBO #644885) 

Elizabeth M. Pyle (BBO #647425) 

HILL LAW 

6 Beacon Street, Suite 600 

Boston, MA 02108 

(617) 494-8300 

dhill@danhilllaw.com 

Dated: December 21, 2021
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